
IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
CHANCERY DIVISION 

KYLE HADLEY,​ ) 
) 

Plaintiff,​ ) 
)​      Case No. 2025-CH-05527 

v.​ ) 
BRANDON MCGIVERN,​ )​      Judge Eve M. Reilly 

)​      Courtroom 2405 
Defendant.​ ) 

) 

DEFENDANT'S AMENDED MEMORANDUM IN SUPPORT OF​
PROVE-UP ON COUNTERCLAIMS 

Defendant Brandon McGivern, pursuant to this Court’s March 24, 2026 Order 

granting leave to amend the prove-up memorandum to attach an affidavit, respectfully 

submits this Amended Memorandum in Support of Prove-Up on Counterclaims.​  

I. PROCEDURAL BACKGROUND

1. On December 22, 2025, this Court entered default judgment on Defendant’s

counterclaims, finding that Plaintiff’s answer was “filed late without leave of court.” The 

Court set a prove-up hearing for January 26, 2026.​

2. On January 21, 2026, Defendant filed his Memorandum in Support of Prove-Up

on Counterclaims with eleven documentary exhibits (Exhibits A through K).​

3. On January 26, 2026, both parties appeared. Plaintiff did not object to the

prove-up. The Court took the memorandum under advisement.​

4. On March 24, 2026, the Court entered an Order granting Plaintiff’s Motion to

Strike in part, finding that although the counterclaims are verified and deemed admitted, 
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“none of these establish the exact dollar amount due and owing the defendant and an affidavit 

is needed.” The Court granted Defendant leave to amend the prove-up memorandum to 

attach an affidavit by March 30, 2026. 

II.  THIS AMENDED MEMORANDUM 

​ 5.   Defendant hereby incorporates by reference his January 21, 2026 Memorandum 

in Support of Prove-Up on Counterclaims and Exhibits A through K attached thereto. The 

factual allegations, legal authority, and damages framework set forth in that memorandum 

remain unchanged except as updated herein.​

​ 6.   In compliance with the Court’s March 24, 2026 Order, Defendant attaches the 

following:​

​ Exhibit L:   Affidavit of Brandon McGivern in Support of Amended Prove-Up on 

Counterclaims. This affidavit establishes the exact dollar amount due and owing on each 

counterclaim count, with every figure traceable to a specific document previously filed with 

this Court or attached hereto.​

​ Exhibit M:   Comparable Market Analysis prepared by Tracy Boyce, a licensed 

Illinois real estate broker affiliated with @properties Christie’s International Real Estate, 

dated March 29, 2026. This CMA, based on Multiple Listing Service data and comparable 

properties in the Edgewater market, independently confirms that Defendant’s original rental 

comparable figure of $3,259 per month is conservative. Ms. Boyce concludes the Property 

would achieve $3,950 to $4,150 per month furnished. 
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III.  UPDATED DAMAGES SUMMARY 

​ 7.   Because the damages on Counts II and III are ongoing, the total has increased 

from the $45,667 originally sought to $49,625. This increase reflects solely the continued 

accrual of two existing damage categories through the date of this filing: (a) additional 

unauthorized subletting income collected by Plaintiff from January through March 2026, and 

(b) the continued below-market use differential for two additional months. No new categories 

of damages have been added. 

Count Original (1/21/26) Updated (3/30/26) Change 

I: Waste & Property Damage $1,195.00 $1,195.00 — 

II: Unjust Enrichment $39,472.00 $43,430.00 +$3,958.00 

III: Conversion / Professional 
Misconduct 

$5,000.00 $5,000.00 — 

TOTAL $45,667.00 $49,625.00 +$3,958.00 
 

IV.  LIABILITY IS ESTABLISHED 

​ 8.   Liability on each counterclaim count is established through two independent 

mechanisms and is not at issue at prove-up:​

​ (a) Default Judgment. This Court’s December 22, 2025 Order entered default on 

Defendant’s counterclaims. All well-pleaded facts stand admitted. Jackson v. Graham, 323 

Ill. App. 3d 766, 773 (2d Dist. 2001).​

​ (b) Deemed Admissions. This Court’s September 29, 2025 Order deemed admitted 

all 30 of Defendant’s Requests for Admission. These admissions are “conclusive” and 
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“binding.” Knauerhaze v. Nelson, 361 Ill. App. 3d 538, 549 (1st Dist. 2005).​

​ 9.   The only question before this Court is the amount of damages. The attached 

affidavit and supporting exhibits establish the exact dollar amount due and owing on each 

count. 

V.  PRAYER FOR RELIEF 

WHEREFORE, Defendant Brandon McGivern respectfully requests this Court:​

​ (A)  Enter judgment against Plaintiff Kyle Hadley on Count I (Waste and Property 

Damage) in the amount of $1,195.00;​

​ (B)  Enter judgment against Plaintiff Kyle Hadley on Count II (Unjust Enrichment) in 

the amount of $43,430.00, plus $1,979.00 per month for each additional month Plaintiff 

remains in occupancy after March 2026;​

​ (C)  Enter judgment against Plaintiff Kyle Hadley on Count III (Conversion and 

Professional Misconduct) in the amount of $5,000.00;​

​ (D)  Enter total judgment in the amount of $49,625.00 as of March 30, 2026;​

​ (E)  Award statutory interest at the rate of 5% per annum from the date of judgment 

pursuant to 735 ILCS 5/2-1303;​

​ (F)  Order Plaintiff to provide Defendant immediate access to the Property to inspect 

Defendant’s personal furnishings;​

​ (G)  Reserve Defendant’s right to supplement damages for furnishings following 

inspection;​
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(H) Award costs of this action; and

(I) Grant such other and further relief as this Court deems just and proper.

Dated: March 29, 2026 

RESPECTFULLY SUBMITTED, 

/s/ Brandon McGivern 
Brandon McGivern, Defendant 

Brandon McGivern, Pro Se 
 

 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing Defendant’s 

Amended Memorandum in Support of Prove-Up on Counterclaims and all exhibits 

attached thereto was served upon Plaintiff’s counsel by email to mcole@colesadkin.com 

on March 29, 2026. 

/s/ Brandon McGivern​
Brandon McGivern, Pro Se Defendant 
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EXHIBIT TABLE OF CONTENTS 

PREVIOUSLY FILED EXHIBITS (January 21, 2026) 

Exhibit Description 

A January 6, 2025 WhatsApp Message — Plaintiff reports water damage 

B June 7, 2025 Quality Assurance Restoration Proposal 

C Insurance Claim Documentation — $1,000 deductible payment 

D Rescue Plumbing Invoice — $195.00 

E July 29, 2024 Letter — Extended Purchase Deadline 

F Subletting Income Log — Compiled from Plaintiff’s Bank Records 

G Plaintiff’s Discovery Responses — Interrogatory No. 2 (confirming 
subtenants) 

H Rental Comparables — 14 comparable properties 

I Plaintiff’s Answers to Interrogatories — Interrogatory #10 (appliance 
admissions) 

J September 29, 2025 Court Order — Deemed Admissions Granted 

K December 22, 2025 Court Order — Default Judgment on Counterclaims 

 

NEW EXHIBITS (March 29, 2026) 

Exhibit Description 

L* Affidavit of Brandon McGivern in Support of Amended Prove-Up on 
Counterclaims 

M Comparable Market Analysis by Tracy Boyce, Licensed Illinois Real Estate 
Broker, @properties | Christie’s International Real Estate (with supporting 
MLS sheets) 

N Declaration of Tracy Boyce Pursuant to 735 ILCS 5/1-109 

* Exhibit L to this Amended Memorandum replaces the affidavit previously submitted as 

Exhibit A to Defendant’s March 1, 2026 Response in Opposition to Plaintiff’s Motion to 

Strike. 
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EXHIBIT L 
Affidavit of Brandon McGivern in Support of​

Amended Prove-Up on Counterclaims 
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
CHANCERY DIVISION 

 
KYLE HADLEY,​ ​ ​ ​ ) 
​ ​ ​ ​ ​ ​ ) 
Plaintiff,​ ​ ​ ​ ​ ) 
​ ​ ​ ​ ​ ​ )​      Case No. 2025-CH-05527 
v.​ ​ ​ ​ ​ ​ ) 
BRANDON MCGIVERN,​ ​ ​ )​      Judge Eve M. Reilly 
​ ​ ​ ​ ​ ​ )​      Courtroom 2405 
Defendant.​ ​ ​ ​ ​ ) 
​ ​ ​ ​ ​ ​ ) 

 

AFFIDAVIT OF BRANDON MCGIVERN IN SUPPORT OF​
AMENDED PROVE-UP ON COUNTERCLAIMS 

 
I.   BACKGROUND 

1.   I, Brandon McGivern, am the Defendant in this action and the record 

titleholder of the property located at 6122 N. Winthrop Avenue, Unit C, Chicago, Illinois 

60660 (“the Property”). I am over the age of 18 and have personal knowledge of the facts 

stated herein.​

​ 2.   On December 22, 2025, this Court entered default judgment on my 

counterclaims after finding that Plaintiff’s answer was “filed late without leave of court.” 

On January 21, 2026, I filed a Memorandum in Support of Prove-Up with eleven 

documentary exhibits (Exhibits A through K). On January 26, 2026, both parties 

appeared and the Court took the memorandum under advisement.​

​ 3.   Pursuant to this Court’s March 24, 2026 Order granting leave to amend the 

prove-up memorandum to attach an affidavit, I submit this affidavit establishing the exact 

dollar amounts due and owing on each counterclaim count.​
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4. Every dollar amount stated below is traceable to a specific document: a

contractor estimate, an insurance claim, a bank record, Plaintiff’s own discovery 

response, or an independent professional market analysis. I have sought only actual, 

documented damages and have not included speculative amounts. 

II. COUNT I — WASTE AND PROPERTY DAMAGE: $1,195.00

5. On January 6, 2025, Plaintiff Kyle Hadley reported water damage at the

Property via WhatsApp message stating there was a water stain above the dining table 

and that it was “currently wet.” A true and correct copy of this message was attached to 

my prove-up memorandum as Exhibit A.​

6. Plaintiff concealed the worsening water damage from January 2025 through

May 2025, a period of over four months. This is established by Deemed Admission #11 

(Plaintiff concealed worsening condition for over four months) and by Plaintiff’s default 

on the counterclaim allegations at ¶38–42.​

7. On June 7, 2025, after this Court entered an Agreed Order requiring access,

Rescue Plumbing and Quality Assurance Restoration inspected the Property. Their 

assessments documented the following: 

Item Amount 

Plumber initial visit and repair (Exhibit D) $195.00 

Mitigation cost (Exhibit B) $6,500.00 

Repair cost (Exhibit B) $7,500.00 

Insurance coverage (Exhibit C) -$13,000.00 

Defendant’s out-of-pocket expense $1,195.00 
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8. I seek only my actual out-of-pocket costs of $1,195.00, not the full $14,195.00

in repair costs, diminished property value, or increased insurance premiums. Plaintiff’s 

default admitted $28,000 in damages on Count I. My request of $1,195.00, less than 5% 

of the admitted amount, reflects my good faith effort to seek only what I can document. 

III. COUNT II — UNJUST ENRICHMENT: $43,430.00

A. Unauthorized Subletting Income: $19,850.00

9. Plaintiff collected rental income from subtenants occupying my Property

without my knowledge or consent. This is conclusively established by Deemed 

Admission #18 (Plaintiff collected income from subletting without Defendant’s consent).​

10. Plaintiff’s bank records, produced during discovery, document the following

subletting payments received by Plaintiff: 

Subtenant Period Amount 

Timothy Lenihan Aug 2022–Apr 2025 $12,050.00 

Michael Sheets Nov 2024–Dec 2025 $5,400.00 

Documented Subtotal $17,450.00 

11. A true and correct compilation of these payments from Plaintiff’s bank

records was attached to my prove-up memorandum as Exhibit F. The detailed payment 

log documents each individual transaction by date, amount, and payment method (Zelle 

electronic transfers to Plaintiff’s Bank of America account). Plaintiff’s own Interrogatory 

No. 2 response confirmed these individuals resided at the Property and made payments to 
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Plaintiff. That response was attached as Exhibit G.​

​ 12.   On information and belief, Plaintiff has continued to collect subletting 

income from January 2026 through the present. This belief is based on the following: (a) 

Plaintiff’s own Interrogatory No. 2 response stated that both Timothy Lenihan and 

Michael Sheets were occupying the Property through “present” as of the date of that 

response; (b) the documented payment pattern shows consistent monthly payments from 

Michael Sheets of $800 per month through December 2025; (c) Plaintiff has not informed 

Defendant or this Court that either subtenant has vacated; and (d) Plaintiff continues to 

occupy the Property with these individuals. Based on this documented pattern, I estimate 

continued subletting income of at least $800 per month for January, February, and March 

2026, totaling $2,400. 

Documented subletting income (Aug 2022–Dec 2025) $17,450.00 

Continued income Jan–Mar 2026 (on information and belief) $2,400.00 

Component A Total $19,850.00 
​

B. Below-Market Exclusive Use Differential: $23,580.00​

​ 13.   I vacated the Property on August 2, 2024, as documented by the July 29, 

2024 Extended Purchase Deadline Letter (Exhibit E). Since that date, Plaintiff has had 

exclusive use of my furnished three-bedroom townhome while paying $2,080 per month 

in use and occupancy.​

​ 14.   The fair market rental value of the Property is established by two 

independent sources:​
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​ (a)   My compilation of 14 comparable rental properties within 1.7 miles of the 

Property (Exhibit H to the original prove-up memorandum), all 3-bedroom units, all 

unfurnished, averaging $3,259 per month. The nearest comparable, 0.03 miles away on 

the same street, rents for $2,500 per month unfurnished.​

​ (b)   A Comparable Market Analysis prepared by Tracy Boyce, a licensed Illinois 

real estate broker affiliated with @properties | Christie’s International Real Estate with 

over 20 years of experience in the Chicago market (Exhibit M to the amended prove-up 

memorandum). Ms. Boyce’s CMA, based on MLS data and comparable properties in the 

immediate Edgewater market, concludes that the Property would achieve rent of $3,950 

to $4,150 per month furnished. Her unfurnished estimate is $3,900 to $4,200 per month. 

Supporting MLS sheets for each comparable are attached to her CMA.​

​ 15.   I use my original figure of $3,259 per month as the market rate for purposes 

of this damages calculation. Ms. Boyce’s independent professional analysis confirms that 

this figure is conservative, her lowest estimate ($3,900 unfurnished) exceeds my figure 

by $641 per month. I use the lower number in good faith.​

​ 16.   All 14 of my original comparable properties are unfurnished. My Property is 

furnished, including living room furniture, dining room furniture, bedroom furniture for 

multiple bedrooms, kitchen items, electronics, linens, and household goods. Furnished 

rentals typically command a premium. I have applied no furnished premium and have 

used the unfurnished average, making the $3,259 figure additionally conservative.​

​ 17.   The below-market differential is calculated as follows: 
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Fair market rental rate (Exhibit H average) $3,259/month 

Plaintiff’s use and occupancy payment $2,080/month 

Monthly differential $1,179/month 

Period of exclusive use (Aug 2024–Mar 2026) 20 months 

Component B Total (20 × $1,179) $23,580.00 
 

C.   Total Count II Damages 

Component A: Unauthorized Subletting Income $19,850.00 

Component B: Below-Market Use Differential $23,580.00 

COUNT II TOTAL $43,430.00 
 

​ 18.   Both components of unjust enrichment continue to accrue. Subletting income 

continues at approximately $800 per month. The below-market differential continues at 

$1,179 per month. Total ongoing accrual is approximately $1,979 per month until 

Plaintiff vacates. 

IV.   COUNT III — CONVERSION AND PROFESSIONAL MISCONDUCT: 

$5,000.00 

19.   Plaintiff disposed of my functioning appliances without my authorization or 

consent. This is established by Deemed Admission #28 (disposed of functioning 

appliances without authorization) and Plaintiff’s default on counterclaim allegations at 

¶44.​

​ 20.   In response to Interrogatory #10 (Exhibit I), Plaintiff admitted under oath to 

disposing of the following appliances without my permission: 
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Item Plaintiff’s Replacement Cost Disposition 

Washer/Dryer $2,192.28 “Disposed of” 

Air Conditioner $7,075.00 “Disposed of” 
​

​ 21.   Plaintiff characterized these appliances as “non-functioning,” but produced 

no service report, repair estimate, or photograph to support that claim. Deemed 

Admission #28 conclusively establishes that the appliances were “functioning” at the 

time of disposal. Knauerhaze v. Nelson, 361 Ill. App. 3d 538, 549 (1st Dist. 2005).​

​ 22.   Plaintiff’s own replacement costs ($2,192.28 for the washer/dryer and 

$7,075.00 for the air conditioner) establish that these were substantial appliances. I seek 

$3,500 for the fair market value of the functioning used appliances that were converted: 

$1,500 for the washer/dryer and $2,000 for the air conditioning unit. These amounts are 

well below Plaintiff’s replacement costs and represent the reasonable value of functioning 

used appliances.​

​ 23.   I additionally seek $1,500 for professional misconduct. Plaintiff is a licensed 

real estate agent (Deemed Admission #21) who knew that oral real estate agreements are 

void under the Statute of Frauds (Deemed Admission #22), never obtained a written 

agreement (Deemed Admission #23), and fabricated evidence in this litigation (Deemed 

Admission #26). On September 29, 2025, this Court struck Exhibit B as fabricated, and 

Plaintiff’s counsel stated on the record: “I completely fabricated them.” 

Conversion — Washer/Dryer $1,500.00 

Conversion — Air Conditioning Unit $2,000.00 
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Professional Misconduct $1,500.00 

COUNT III TOTAL $5,000.00 

24. I seek $5,000, the low end of the $5,000–$10,000 range alleged in the

counterclaims, demonstrating good faith. 

V. TOTAL DAMAGES

25. The total damages I seek on my counterclaims are as follows:

Count I (Waste and Property Damage) $1,195.00 

Count II (Unjust Enrichment) $43,430.00 

Count III (Conversion and Professional Misconduct) $5,000.00 

TOTAL $49,625.00 

26. The increase from the $45,667 sought in my January 21, 2026 prove-up

memorandum reflects only the continued accrual of ongoing damages through the date of 

this filing: two additional months of subletting income ($1,600 on information and belief) 

and two additional months of below-market use differential ($2,358). No new categories 

of damages have been added. 

VI. RESERVATION OF RIGHTS

27. I reserve my right to supplement damages for personal furnishings pending

inspection of the Property, as requested in my prove-up memorandum. Since my 

departure on August 2, 2024, Plaintiff has refused to provide door codes and denied me 
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EXHIBIT M 
Comparable Market Analysis by Tracy Boyce,​

Licensed Illinois Real Estate Broker,​

@properties | Christie’s International Real Estate​

(with supporting MLS sheets) 

FI
LE

D
 D

AT
E:

 3
/3

0/
20

26
 1

2:
00

 A
M

   
20

25
C

H
05

52
7



Comparable Rentals (Summary) 
 
Subject:  
Address: 6122 N Winthrop Ave Unit C 
Bed/Bath: 3 Bed / 2.5 Bath  
Approx Sq. Ft.: 1800 sq. ft. 
Condition: Updated 
Furnishing: Furnished (beautiful, not your standard) 
Rented: $4,000/month (2025) 
 
Comp 1                                                                                            
Address: 6161 N Kenmore Ave Unit 1N 
Bed/Bath: 3 Bed / 2.5 baths (assumed similar layout)                                      
Approx Sq. Ft: Unknown 
Condition: Updated 
Furnishing: Furnished 
Rented: $4,000/month (2025) 
 
Comp 2  
Address: 6007 N Sheridan Rd, Unit 17DF 
Bed/Bath: 3 bed/ 3 bath 
Approx Sq. Ft: 2900  
Condition: Updated  
Furnishing: Unfurnished  
Rented: $4,200 
 
Comp 3 
Address: 5825 N Kenmore Ave, Unit 3 
Bed/Bath: 3 Bed/2.5 baths 
Approx Sq Ft: 3,000 
Condition: Updated 
Furnishing: Unfurnished 
Rented: $4,750/month 
 
Comp 4 
Address: 5856 N Magnolia Ave, Unit 1 
Bed/Bath: 3 Bed/2.5 baths 
Approx Sq Ft: 1,600 
Condition: Updated 
Furnishing: Unfurnished 
Rented: $4,100/month (prior year) 
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Comp 5 ACTIVE 
Address: 5856 N Magnolia Ave, Unit 1 
Bed/Bath: 3 Bed 
Approx Sq Ft: 1,600 
Condition: Updated 
Furnishing: Unfurnished 
Rented: $4,250/month  
 
Estimated Rental Range, based on the above comparable properties: 
Unfurnished Estimated Rent: $3,900 – $4,200 per month 
Furnished Estimated Rent: $3,950 – $4,250 per month 
 
Conclusion 
Based on the subject property’s size (approximately 1,800 sq ft), condition (renovated), 
inclusion of parking, and furnished status, the property would be expected to achieve 
rent within the range of approximately $3,950 to $4,150 per month under typical market 
conditions. 
 
This conclusion reflects a comparison of both furnished and unfurnished properties in the 
immediate Edgewater market, with adjustments made for size, condition, and amenities.  

Supporting MLS sheets for the comparable properties are attached. 

• 6161 N Kenmore Ave Unit 1N (see attached MLS sheet)  
• 6007 N Sheridan Rd Unit 17DF (see attached MLS sheet)  
• 5825 N Kenmore Ave Unit 3 (see attached MLS sheet)  
• 5856 N Magnolia Ave (see attached MLS sheet) 

 
 
Tracy Boyce 
Illinois Licensed Real Estate Broker 
@properties Christie’s International Real Estate 

 
 

Signature: _______________________ 
Date: _______________________ 
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EXHIBIT N 
Declaration of Tracy Boyce 

Pursuant to 735 ILCS 5/1-109 
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I, Tracy Boyce, am a licensed real estate broker in the State of Illinois. 

At the request of the property owner, I prepared a rental market analysis for the property located 
at 6122 N Winthrop Ave Unit C, Chicago, Illinois. 

This analysis is based on comparable rental properties, market data, and information available 
through the Multiple Listing Service and other reliable sources. 

Based on this analysis, it is my professional opinion that the estimated market rental value of the 
subject property is approximately $3,900 to $4,150 per month, depending on condition, timing, 
and market response. 

This opinion is provided as an estimate of market value only and is not a guarantee of achievable 
rent. 

I have not personally inspected the interior of the property, and my opinion is based solely on the 
information provided and publicly available data. 

I am not a party to any dispute related to this property and am providing this statement solely as 
a real estate professional offering an independent rental valuation. 

I declare under penalty of perjury under the laws of the State of Illinois that the foregoing is true 
and correct. 

Tracy Boyce 

Illinois Licensed Real Estate Broker 
Date:  3/29/2026
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